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October 21, 2016 

Via Email 

Elinor Ramey 

Attorney Advisor 

Office of Tax Policy  

U.S. Department of the Treasury 

1111 Constitution Avenue N.W. 

Washington, D.C. 20224  

RE: Private Foundations’ Use of Donor Advised Funds 

Dear Ms. Ramey: 

Foremost, the Council on Foundations thanks you and the staff at the Office of Tax Policy at the 

U.S. Department of Treasury for their openness to conversations regarding philanthropy and to 

accepting invitations to present at the American Bar Association and other events. This willingness 

to engage in dialogue about issues both in regulations and in practice greatly assists the 

philanthropic sector with interpretation of the law and an ability to navigate gray areas in exempt 

organizations law. 

This letter provides input regarding forthcoming regulations on donor advised funds (“DAFs”), 

specifically (1) the termination of private foundations into DAFs, and (2) whether recipients of 

grants from DAFs may treat such grants as public support to qualify for public charity status. These 

are important issues to our members, and we urge the Treasury Department and the Internal 

Revenue Service to proceed thoughtfully when drafting regulations.  

We appreciate your role in preventing abuse of the tax rules by charitable organizations—

maintaining the public’s trust in the charitable sector is important to us. We ask you to recognize 

that the vast majority of charitable organizations that sponsor DAFs (“Sponsoring Organizations”) 

do not engage in abusive behavior and take precautions to avoid doing so. We have attached 

several sample policies of Sponsoring Organizations that address and prevent abuse. We therefore 

ask that any changes in regulations intended to stop abusive transactions be focused and precise to 

avoid unintentional harm to useful and lawful charitable activities. 

Private Foundation Terminations Into a DAF 

More than half of all private foundations (nearly 75,000) have assets under one million dollars 

according to Foundation Center (http://data.foundationcenter.org/), and the administrative and 

compliance burdens on such foundations are significant. To comply with state and IRS 

http://data.foundationcenter.org/
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requirements imposed on private foundations and ensure good governance and management, all 

foundations are required to establish accounting systems, implement and manage an asset 

investment strategy, establish and maintain competent administration of the foundation either in-

house or through a service provider, comply with statutory requirements for board composition, 

meetings, notices, and file all required state and federal forms, including the Form 990-PF and 

registration to conduct business in the state where the foundation is located. In addition, a 

foundation may also be required to hire outside legal counsel and auditors, if a separate audit is 

required for stated purposes or for good governance. These burdens are in addition to the excise 

tax that private foundations must pay on investment income.  

The administrative costs of operating a private foundation often prove too burdensome and can 

easily swamp the grantmaking activity of a small private foundation. In that case, such a foundation 

may decide to transfer its assets to a Sponsoring Organization to take advantage of the 

administrative efficiencies of using a DAF. This is particularly true in times of financial decline 

where low investment asset values may well reduce the amount available for grants and make the 

costs of maintaining the foundation disproportionally high relative to the funds being granted.1 

Given these constraints, a private foundation may consider terminating into a DAF held by a 

Sponsoring Organization to continue advising regarding grantmaking in future years rather than 

see its assets squandered on administrative expenses.  

The IRS has long recognized that public charities, such as Sponsoring Organizations, are subject 

to broad public oversight as compared to private foundations, and therefore are less prone to 

engaging in the transactions that the private foundation excise taxes should address. As a matter 

of public policy, the IRS should encourage the migration of assets from private foundations to 

public charities, including Sponsoring Organizations.  

As authority for this proposition, the IRS and Treasury may look to Section 507 of the Internal 

Revenue Code of 1986, as amended (the “Code”) which encourages private foundations to 

terminate by transferring assets to a public charity, including a Sponsoring Organization. Under 

Section 507, a private foundation may terminate by distributing all of its assets to an existing public 

charity or public charities, described in Section 170(b)(1)(A), other than clauses (vii) and (viii), 

including community foundations and other Sponsoring Organizations. It is far easier for a private 

foundation to terminate by transferring assets to a public charity than to terminate by transferring 

assets to another private foundation. Because DAFs are, by definition, simply component funds of 

a sponsoring organization, the same principle stands for terminations into DAFs, and the IRS and 

Treasury should encourage the termination of small private foundations by transferring assets to 

Sponsoring Organizations of DAFs.  

Section 507 encourages private foundation terminations into a Sponsoring Organization or other 

public charity by exempting such transfers from the private foundation termination tax. To 

accomplish a termination by transfer to a public charity, the foundation simply distributes its assets 

to one or more qualifying public charities that have existed at least five years prior to transfer. 

1 See Wilton, Jane L., Terminating a Private Foundation, Professional Tax and Estate Planning Notes (The New 

York Community Trust). 
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Most public charities, including all Sponsoring Organizations, are eligible to receive these 

distributions.  

The IRS has a longstanding practice of approving private foundation terminations into DAFs, as 

evidenced by its interpretation of the material restriction rule. Section 1.507-2(a)(7)(i) of the 

Treasury regulations provides that, for a transferor private foundation to terminate into a publicly 

supported charity, the transferor foundation “may not impose any material restriction or condition 

that prevents the transferee [public charity] from freely and effectively employing the transferred 

assets, or the income derived therefrom, in furtherance of its exempt purposes.” In determining 

whether any restriction or condition may exist in fact, various favorable and unfavorable factors 

may also be considered. The “no material restriction” rule does not bar all forms of restrictions, 

however. A terminating foundation may limit use of the transferred assets to a specific charitable 

purpose, such as cancer research, or it may require acknowledgement of the gift, such as by naming 

a fund after the family. It is critical to ensure that the recipient’s governing body is independent of 

the terminating foundation and that the recipient gains complete ownership and control of both the 

transferred assets and the income they produce for the restrictions not to be characterized as 

material.  The IRS has long held in its private letter rulings that a transfer by a private foundation 

to a DAF terminates the private foundation under Section 507(b)(1)(A) and does not give rise to 

any tax upon termination because a transfer to a DAF includes no material restriction for purposes 

of Section 507.2   

The Treasury and IRS should continue this practice because it encourages the movement of 

charitable assets to Sponsoring Organizations, which tend to be highly tax compliant, 

professionally managed, and efficient. Such transfers relieve the private foundation’s board from 

the legal responsibilities and administrative costs of operating a private foundation while still 

allowing former board members appointed as advisors to recommend grants based on the assets in 

the funds. Because grant recommendations are advisory only, the private foundation cedes all 

control and decision-making authority to the Sponsoring Organization, but the benefits received 

from the Sponsoring Organization’s administration of the fund are worth it. Final decisions 

regarding the distribution of the assets in the DAF will always be up to the Sponsoring 

Organization’s board which maintains exclusive legal control of the assets after the transfer. 

Private Foundation Termination by Operation as a Supporting Organization 

An organization may also terminate private foundation status by becoming a public charity or 

supporting organization to a public charity.3 A supporting organization achieves its status as a 

public charity by operating to benefit another public charity, such as a community foundation, and 

it need not pass the public support test which can often be difficult for a private foundation. The 

rules limit the role and control exercised by directors of the private foundation over the new 

supporting organization, and the supported organization should exercise a level of control and 

oversight.  

2 See, e.g., Priv. Ltr. Rul. 200009048, Priv. Ltr. Rul. 200150039, Priv. Ltr. Rul. 8836033. 

3 See Code § 507(b)(1)(B). 
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Terminating a private foundation by operating as a supporting organization is less common than 

using a DAF due to the administrative burden of maintaining a separate legal entity and the longer 

timeline required (minimum of five years). However, community foundations are often asked to 

be the supported organization of a terminated private foundation operating as a supporting 

organization, and they typically are a good choice because they understand compliance and offer 

the administrative support to allow the supporting organization to operative effectively and 

efficiently.  

In substance, the relationship between a supporting organization and a community foundation is 

very similar to that of a DAF and a Sponsoring Organization. In both cases, a responsible public 

charity oversees the use of the funds and ensuring that tax rules are not avoided.  

Treatment of Grants from DAFs for Purposes of the Public Support Test 

At public meetings the IRS and Treasury have expressed concerns about the use of DAFs to enable 

grantee organizations to qualify for or maintain public charity status without receiving support 

from other sources.  

There are several ways an organization may qualify as a public charity. Some organizations are 

automatically classified as public charities, regardless of their sources of support, including 

churches, schools, hospitals, certain medical and agricultural research organizations, certain 

organizations providing assistance to colleges and universities, and governmental units. Other 

organizations qualify as public charities because they receive a broad base of public support.  

An organization meets the safe harbor test to qualify as a publicly supported public charity if at 

least one-third of its total support comes from gifts, grants or other contributions from 

governmental units or the general public (the “Safe Harbor”). As an alternative to this safe harbor, 

an organization with at least 10% public support may qualify as a publicly supported public charity 

if it meets certain facts and circumstances described in Treasury Regulations section 1.170A-

9(f)(3). Charities that earn more than one third of their support from program service revenue may 

also qualify as public charities provided they do not rely excessively on endowment income for 

support. See Section 509(a)(2). 

For the Safe Harbor test, grants received from DAFs count as good “public” support without 

limitation under current law because DAF Sponsoring Organizations are themselves classified as 

public charities under Section 509(a)(1).  

Your concern, and the policy question at issue, is whether an organization that receives all of its 

support from one or more DAFs should qualify as a public charity under the Safe Harbor. More 

specifically, whether the sponsoring organization should be disregarded when considering DAF 

contributions for purposes of the public support test. 

First, we note that Sponsoring Organizations are not unique in their ability to be an intermediary 

re-granting organization under the tax law, and in every other case, the tax law respects the 

intermediary as the donor to calculate public support under the Safe Harbor. However, under 
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certain specific circumstances, the tax law can look through the intermediary to find the ultimate 

donor. Those circumstances arise when there is a question regarding whether the intermediary has 

control and discretion over the funds. If the answer is yes, the intermediary is respected as the 

donor. If the intermediary public charity is required to pass the funds to the ultimate recipient 

without any discretion on the part of the intermediary, as may occur in situations involving 

earmarked grants, then and only then does the tax law look through the intermediary.4 

 

It is undisputed that Sponsoring Organizations have full control and discretion over the funds 

contributed to DAFs and that control and discretion follows the treatment of gifts made to DAFs 

for public support purposes. In Private Letter Ruling 200037053, the IRS held that contributions 

to a DAF are treated as public support to the Sponsoring Organization so long as the donor 

affirmatively acknowledges that contributions to DAFs belong to the Sponsoring Organization and 

are subject to its exclusive legal control. This latter requirement was codified by the Pension 

Protection Act of 2006 (“PPA”) in Section 170(f)(18) which disallows the deduction for any 

contribution to a DAF unless the donor obtains a contemporary written acknowledgment from the 

Sponsoring Organization stating it has “exclusive legal control” over the assets contributed. The 

PPA therefore codifies the Sponsoring Organization’s ultimate control over the funds contributed 

to DAFs. It is not uncommon for Sponsoring Organizations to deny grant recommendations in the 

interest of fair and accurate administration of the tax laws. For example, if the grantee is not 

eligible to receive distributions from a DAF, or the grant involves a prohibited private benefit, no 

responsible Sponsoring Organization would knowingly make such a grant. 

 

It would be a major departure from existing law and established precedent to adopt a look-through 

rule regarding the treatment of grants from DAFs to calculate the grantee’s public support. 

Sponsoring Organizations always exercise control and discretion of DAF grant funds.  

 

Adopting a look-through rule can present serious administrative hurdles as well. If proposed 

regulations were to treat contributions made by DAFs as coming from the original donor (or the 

advisor on the account, as appropriate), the obvious administrative difficulties include the need to: 

(1) require the disclosure of the donor, which undermines the ability to recommend grants 

anonymously, an important feature that DAFs provide; (2) require complex tracing of funds where 

the DAF has received contributions from more than one donor, as is often the case; and (3) add 

new administrative burdens on both the Sponsoring Organization, which would have to identify 

whom to treat as the donor for each grant distributed from a DAF, and on the grantee which would 

have to develop a system for categorizing contributions from any public charity that is also a 

                                                           
4 See Treas. Reg. § 53.4945-4(a)(4)(i) (providing that private foundation grants made to an intermediary public 

charity will not be treated as a grant to an individual if the foundation does not earmark the grant for a named 

individual. This is the case even if the private foundation has “reason to believe that certain individuals would derive 

benefits” from the grant so long as the grantee exercises “control in fact” over the selection process); Treas. Reg. § 

53.4945-5 (regarding grants by private foundations to organizations other than public charities and stating that such 

a grant will not be considered made directly to the secondary grantee as long as the intermediary exercises control in 

fact); Rev. Rul. 66-79, 1966-1 C.B. 48 (providing that contributions to an “American Friends of” organization will 

be treated as made to the domestic organization rather than the foreign secondary grantee so long as the domestic 

organization has full control and discretion over the donated funds); cf Rev. Rul 63-252, 1963-2 C.B. 101 (providing 

that a contribution that is committed to go to a foreign organization is not deductible if the contribution “came to rest 

momentarily in a qualifying domestic organization” but the domestic organization did not have control over the 

funds).  
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Sponsoring Organization as coming from one DAF (with one or more donors), more than one DAF 

(each with one or more donors), or not from a DAF but from the Sponsoring Organization’s general 

funds. Every public charity would have to complete such analysis to fill out the Form 990 schedule 

A accurately, even if the grant would be unlikely to tip the organization’s public support in a 

meaningful way. 

 

Another possible approach to designing such a rule would be to treat all grants from DAFs as 

subject to the 2% limit, rather than looking through the DAF to the identity of the donor. This 

option would also be administratively burdensome and likely unworkable because it would require 

complex tracing of funds. Most Sponsoring Organizations make grants from a variety of sources, 

not only from the DAFs they administer. To comply with such a rule, the Sponsoring Organization 

would have to ascertain the source of each dollar of funding and determine whether to inform the 

grantee. Grantees would be in the unprecedented position of treating contributions from the same 

source as limited sometimes and not limited in other cases.  

 

Neither of these options is practical and, importantly, both would diverge from the current 

treatment of intermediary organizations.  

 

Conclusion 

 

Given the considerations discussed above, we recommend that you consider adopting a principles-

based approach rather than proposing a new set of rules, which would likely be difficult to 

administer. The recent IRS initiative to revise the Form 990 was animated by the principle that the 

best means of achieving tax compliance among charitable organizations is to emphasize the 

importance of responsible self-governance. We believe that same principle applies regarding the 

regulation of Sponsoring Organizations and DAFs. The more the IRS can encourage all 

Sponsoring Organizations to adopt strong internal governance policies and develop best practices, 

the less need there will be for complex rules. Sponsoring Organizations serve a valuable role as 

professional intermediaries who can assist donors to achieve tax compliance while meeting their 

philanthropic objectives. Treasury and the IRS would be wise to encourage Sponsoring 

Organizations in this role rather than discouraging them and making them less attractive to donors 

through burdensome regulation. 

 

Thank you for the opportunity to provide input as you continue your work regarding DAFs. We 

welcome the opportunity to discuss any of the foregoing with the IRS or with the Department of 

Treasury if it would be helpful. Please contact me for additional information or analysis. 

       

Sincerely, 

 

 

 
 

Sue Santa 

Senior Vice President of Public Policy and Legal Affairs 
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(703) 879-0715 

Sue.santa@cof.org 

 

Copies to: 

Sunita Lough, Commissioner, Tax Exempt and Government Entities Division  

Tamera Ripperda, Director, Exempt Organizations 

Victoria Judson, Division Counsel/Associate Chief Counsel, TE/GE, Office of Chief Counsel 

Janine Cook, Deputy Division Counsel/Associate Chief Counsel, TE/GE, Office of Chief Counsel 

 

Mark Mazur, Assistant Secretary for Tax Policy, Treasury 

Thomas West, Tax Legislative Counsel, Treasury 

Krishna Vallabhaneni, Deputy Tax Legislative Counsel, Treasury 

  

mailto:Sue.santa@cof.org


 

8 

 

Addenda 
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Examples from Community Foundations working with Private Foundations: 

 

1. A private foundation intends to award a grant to a public charity for a particular program 

and intends the grant to count toward the current year’s required minimum distribution. 

However, the public charity runs into issues that cause delays in the program and delays 

the need for payment of the grant. The private foundation can make a grant to a donor 

advised fund at a community foundation so that the grant is made in the current year as 

approved, but allows for the lag in time for the grantee to receive the funds. 

2. A private family foundation is developing a program designed to support community 

efforts and charitable causes in all “company communities,” or towns where the family had 

owned businesses years ago. To efficiently facilitate this program, the private foundation 

establishes two separate donor advised funds at a community foundation - each intended 

to focus its grantmaking activities in one of these company communities. See Knight 

Foundation information below. 

3. A community foundation’s board member has other philanthropic interests including an 

active private foundation. While the board member is not interested in terminating the 

private foundation into a donor advised fund, he is interested in building the assets of, and 

providing support for, the operations and programs of the community foundation. The 

board member establishes a DAF with a grant from the private foundation to support the 

community foundation’s grantmaking and administrative costs. The donor advised fund 

also allows more grantmaking flexibility as compared to the private foundation, which is 

administered by a bank, and has a much more cumbersome process for grantmaking 

disbursements.  

4. A private foundation with limited staff and research capabilities establishes a one million 

dollar donor advised fund at the community foundation. The private foundation looks to the 

community foundation to help them to make “smarter grants” with greater impact. They've 

partnered with the community foundation in the most recent community grants round, 

helping to make several grants possible in counties that previously had not received the 

same level of funds. 

5. In a divorce, a private foundation may become a point of controversy that stagnates 

grantmaking. Using one or more donor advised funds to transfer and divide private 

foundation assets necessitated by a divorce or a family change in the private foundation, is 

often a successful solution. 

 

  



 

13 

 

  



14 

6.


